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STATES DISTRICT*COURT V: ’ T 
DISTRICT OF CONNECTICUT ' ’ 



'ivil .No. H74.7 n 


CONNECTICUT TRANSPORTATION ’OALT’ r TfiN 
° F CONNECTICUT NATIONAL ASSOCT- 
ATION FOR THE ADVANCEMENT OF COLORED 
PEOPLE CONFERENCE OF BRANCHES rOE'JFrT 

EC0L0Gl «™Sc2S?' 

LESS S°IS„ KII0 " SKI ’ S"' 

ill LS ™ REWS for thenselves ,„d 

•11 others similarly situated, 

Plaintiffs 


STATF S n^Vmrf KILL * GOVER NOR OF THE 
STATE 01 CONNECTICUT, JuSEP} BURNS 

COMMISSIONER OF THE DEPARTMENT OF ’ 

NECTICU? TATI 2 N 0F THE STATE 0F CON¬ 
NECTICUT, and NATHAN AGOSTINEII T 

COMmoLLE* OF THE STATE ™ScT. 

Defendants. 


r ULIN<3 ON PLAINTIFFS' MOTION 
INJUNCTIVE RELIEF AND 
DEFENDANTS' MOTION TO DISMISS 

The plaintiffs in this action re,„.st that the Court 

enjoin the Governor of the State of Connecticut and other 

n*.ed state officials from authority the expenditure of 

«"F further monies out or the Public Service Tar Fund or the 

-as tr ‘"’ SP ° rt “ 1 °" »f tb. Transportation Fund, on 

the existine •'People „ ovct „ contract _ jo canc(i _ 

ford Motor Company (Ford,, Uttar contract, dated Hovem- 

^ 1S ’ 1973> • fehricate. Install and 


w 


"V* v,w. 
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test-operate an automatically controlled transportation sys¬ 
tem at the Bradley International Airport. The plaintiffs re- 
quest further that th ; Court order the State Comptroller to 
correct the state budgeted account entries, so that they will 
reflect no expenditure has been made for this project out of 
the funds earmarked by the General Assembly for mass trans¬ 
portation; and further, that said Injunction restrain the de¬ 
fendants from proceeding with the project, until both an en¬ 
vironmental impact statement and an energy consumption state- 
roe* b-ve been prepared and they have otherwise conformed to 
legal requirements. 

The Court issued a show cause order requiring the de¬ 
fendants to answer and state why a preliminary Injunction 
should not issue; whereupon they promptly responded through 
the Attorney General by moving to dismiss the complaint, on 
the grounds that the Court lacked Jurisdiction over the sub¬ 
ject matter and that the complaint failed to state a claim 
upon which relief could be granted. At the ’ carings, both 
parties submitted considerable evidence In the form oftesti¬ 
mony and exhibits related to the respective merits of their 
claims. The Court finds chat the plaintiffs' allegations do 
not state a claim upon which relief can be granted. The Court 
accordingly denies relief and dismisses the action pursuant 
to Rule 12(b)(6), Fed. R. Civ. P. 

The named plaintiffs inc’.ude the Connecticut Transporatio 
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Coalition, a self-styled group described as "individuals 
and organizations dedicated to ,ound ecological determina¬ 
tion and rational mass transportation planning," the Con¬ 
necticut NAACP, the Connecticut River Ecology Action Cor¬ 
poration, and several individuals affiliated with the afore¬ 
mentioned "groups. The hearing disclosed that these plaintiffs 
sharply disagree with the policy decision of the Transportation 
Department and the Governor to expend 4.5 million dollars 
from the State's transportation fund for this demonstration 
test-project at Bradley Field. 

It is not the function of the judicial branch of he 
federal government to evaluate the practical wisdom or feasi¬ 
bility of controversial state policy decisions. To do so 
would involve the Courts in passing upon the merits of exe¬ 
cutive political decisions. It Is the Court's respoi>s'>bJ 1 ity 
to deter .;-ie whether or not federal statutory law has been 
infringed ^r whether the federal constitutional rights of 
the plaintiffs have been violated. 

Plaintiffs' Claims 

I The complaint asserts several alleged violations of 

I federal statutory law and regulations together with a claimed 
A Invasion of equal protection and due process rights under the 
fourteenth amendment; in addition, it charges several acts of 


f 
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Unla “ tU ‘ "*" that the Pord contract ... 

entered into under the purported authority of Conn. Gen. Stat I 

" “h' 3 '’ 131> ' 35> *" <i Ub - 36 ’ — illegally funded out 

" thC P “ bllC SerVi ' C ^ P-™« to Conn. Gen. st,t. 

5 16-338. The statutes in uestion authorize the use of one- 

fifth of the annual income from this taa upon utilities, 

" hICh U ‘ S ” U1 be “.5 million dollars for the 

fitt.l year 1973-74. for US e i„ fleeing, directly or through 
the of Interest, principal, and premiums on honds 

”*■* tr " SP<>rtatl0 " undertaken hy the State De¬ 

partment of Transportation. During the fiscal year beginning 

July 1, 1974, the plaintiffs claim moneys from the Public Ser¬ 
vice Tea fund win be deposited into the General Transporta¬ 
tion Pond. Pith 107. being allocated for mass transportation 
purposes. They estimate that 16 million dollars mil, be so 
assigned during the neat fiscal year. 1,74-79. of which amount 
approbate,y 3 million dollars has already been earmarhcd 
for the completion of the controversial "People ^ 

Ject." They argue that -uch a large allocation of these budg¬ 
eted moneys i. unlawful. because it is contrary to leg.sla- 
tive intent. 

The Plaintiffs present several specific allegation, of 
statutory illegality, in their shot-gun attach upon the 
whole project. Their allegations of unlawful conduct against 
the defendants. Include the following: <„ that Co™isslo„or 
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Burn, exceed hi. statutory u „ d „ C(Jnn ^ 

st*t. I 13b-34; (2) that he failed to comply with Conn. Ccn. 
Slat. S 13b-i5 requiting express findings before entry into 
..Id contract; (3) th.t the absence of a„ environmental im¬ 
pact statement violated Executive Order Ho. Sixteen; ( 4 , 
that there was no prior assessment of potential energy con¬ 
sumption in violation of Executive Order No. Nineteen; (5) 
that the contract pas let without competitive bidding 1 „ 
Viola ion of Conn. Gen. Stet. , 4-112; (6) that they refused 
to apply for a f.dfral grant, purported to be avallade for 
urban mass transit projects, because they wished to avoid the 
necessity of filing environmental Impact statement; (:, 
that they refused f o apply for . federal grant under the 
Airport and Air Development Act; (8) that they avoided fi. . 
anting th, project by the us. of fends, available under Conn 
<=«"■ Stat. S 16-33 P , 1 „ order to avoid the security of bond¬ 
ing counsel a, to It. legality; (9) that they failed to ,11c 
an environmental Ifpact statement, as requited by the Governor 
Executive Order No. Sixteen; (10) that the, failed to procure 
a potential energy consumption statement under the Governor's 
Executive Order No. Nineteen; (il> that they failed to Indi¬ 
cate the existence of the project on the State's 1873-74 
fled Work Program required by federal regulation to be fi,cd 
by the State, because had It been filed. It would have be,.,, 
likely to have beep found envl^ent.lly unsound; (, 2 ) that 
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Stat ° ““ “ Uh — -«• *• -er,„ 8 into th . 

r* pri ° r to thc creati ° n ty the *>«—**, 

vironmental Protection of a State t , 

ate Implementation rian, i n 
order to avoid a contrary ffr>rU 

violated federal ^ ° n “ heth " ““ P»J«t 

f * r ,UaUl: J' standards: (13) that as£d 

: r aWl —‘ — - —s assert, 

" ln ° Clty *« .Man he repra- 

' (Lm1 ^ f». NAACP) .« in ^ . 

public r». n „ d f ^proved 

»»««,, and that thc expenditure o( o£ 

limited funds available on the proposed experimental pro. 

outside any urban pre. deprives then, of . 

the u„. ' P r °tection under 

testimony has made it clear to th 

v y> Nr - Andrews of 1 
the HAACP indicated that 757 n f h u I 

„ _ 5/ ‘ ° f ** “Verity group l ivo . | 

work in urban areas h» , 

<*»■ Ha explained that no damonstrati. . pro- I 
Ject would be reanf ♦. I 

required to convince those people, ho have in - I 

equate transportation, to use this type o 
(Tr. 375-6). ^ ^exportation. 

^ r °f y t0 ^ b > * ^urt, he responded, 

but in terms C of*iraediate e need iS 10 the future » 
appropriate to doThis unrn ‘ * * lc i* in* 
good prosperity, and all nr-K WS ® et to a timo of 
»«. At that time Jt ** needs havc b ^cn 

. periment in that^egard^^cK^Sl 1 ^) 1 :^ ° X ' 

Tho Court also asked Mr cka- 

P osa, who appeared for 


. . ; 


1 • ♦■H Mtyn . y r.awwi^ 1 w '*- ~r 
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the Connecticut River Ecology . stolUr policy 

tlon, to which he responded: 

''- r AJre you asking . T , . 

is all rirht- i i .* 1 feel that it 

ing the .Su'd ZtoliXVlt ‘Tor" T' 

a lo nger ten. benefit?'! <£’. 393 ^ P aps 
Court answered In the afflrn,tiv. and he replied, 

tb«? 8 po?4 th if h ? t t - I ”~‘f so along with 
ley." P (i;? y 593-4) ee " e<1 Ukc * “ lsa Pbl- 

Mts. Kltowaltl. a registered nurse, cowplalncd ol made- 

,U 7 tra “ POr “ tlM 1P thC —T *— - Sundays, holidays 
" late at night. „ er ..ncem ^ ^ ^ ^ 

e ven priority of using eu ch a large sun for "nass transport,- 

' " * — -** «*- —a a very snail „ ra hc- 

° P,OPU “ * were critical need, 

(Tr. 401-4). 


j Zactfi 

». Initial decision to co„,lder bunding the ..Personal 
Sapid Transif. ( P„T> S„ tan at Bradley Internationa, a.rpnr, 
bb gloated within the Connecticut Hep.r^nt of Transport,.,o 

™y or dun,. i, 73 . Th. use of the descrlpt.ve to„ 

People Mover" broadly encompassed the susoen , „ 

v ^ cne suspended monorail 

ype car, the air cushion type vehicle using compressed air 

C “ Uft ' he VPMcU bib 0brf.ee and wove for- 

-bd with nlnlnum friction and the rubber tired vehicle . 

- .bnve, wllh.n the eonf.n,. nr .... 


v. ri 
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“7 ' ~ “ — «« elevator, ^ 

7 ; Ctrl “ Uy —-- *"1 *—~tl„ M b y tie 

Pesaeeger's pressing . buet0 „. 

I the public's use * » ex P anslon °! 

JL .7 B " dlCI ' —t. -ere hi 

v.s tT" 8 ' eU ^ “ ° ff ' elCe Patkl " £ '»'• ■*«* 

" t0 parking for 1500 cars at . , 

| «on three-fourth, of a „ lu f t „. . 

tr- .• ™ fl irport terminal. The 

I transportation dopart.ent decide., that this 

^ ™ his °P en location 

a tesT 3ff0rded " f6aSlble ° PP ° rtUnity t0 ^eriment with 

I 7 ° PCratl0n ~ —tatlon s y ste. m , 

^rr:r~- " thout —~ 

nac ' " COUld be Ptotpeetlvely evaluated for 

I; ' 7 tlC * 1 “ — - - -despread l„tr,. 

.teas tTt l 7 " ‘ daPtCd " Cran5P °" — *« —a, 
Las to the city. (Tr 31 

' ‘ > ‘- Xt Wa ® th0 considered opinion 

of state officials thn* r 

i that f actual use of t-w 

d( . . . se of the proposed unit 

disclosed „„ i»p r . ctlca , j • 

o-or feetors * <eh „„e 

thes , ' n0t rC * dlly ddaptable to urban use 

I be —or eu.ln.ted. If this ola 

:r:::;r77 C 4-ooaldthe„bethef,rs, 

t0 demonstrate an affective .. of 

so automated transit spate. SuaW . 

«PPW, far end recelL 1 *'* 

federal fund, ' • Pr ^ Uy -* r *« “f substantial 

“* —esc „ OT e y s C speoted 
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In the Immediate future, for the construction of large-scale 
intra-clty urban transit systems. (Plaintiffs’ Exhibit 2). 

On June 22, 1973, the State Transportation Department 
solicited manufacturers' proposals (?X-3) from several ex¬ 
perienced designers of such equipment, outlining the basic 

criteria upon which proposals might be submitted. It required 

« 

that such proposals conform to all applicable state and fed¬ 
eral laws, regulations and executive orders and that they must 
be environmentally sound. A prelpninary presentation was to be 
submitted within three weeks anda firm price for the overall 
pioject was an essential bid requirement. Seven prospective 
manufacturers responded (Plaintiffs’ Exhibit 6) with proposals 
embodying varying types of electrically powered units, in¬ 
cluding: (1) Boeing Aerospace Company of Seattle, Washington: 
(2) Bendix Dashveyor Conveyor of Ann Arbor, Michigan; (3) 

Ford Motor Company of Dearborn, Michigan; (4) North American 
Monorail Corporation of Utica, New York; (5) Rohr Monorail 
System Division of Cape May, New Jersey (Jointly with Connect¬ 
icut Mass Transit Corporation of Bloomfield, Connecticut); 

(6) Transportation Technology, Inc. of Denver, Colorado; and 

(7) Westinghouse Electric Corporation of Hartford, Connecti¬ 
cut. ‘ 

•• / f ■ 

An acl hoc ey&luation committee of five members within 

' . . . >1 • 

the transportation department was appointed by Acilnr Cowmis- 
2/ ‘ . 

sioner Shugrue. (Tr. 228-230). s It included himself, his 


i . * 

' * V. 
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Executive Aide Spaulding, Deputy Commissioner Drake, in charge 


of Planning & Research, Deputy Comlssloner Pease, In charge 
of the Bureau of Rail and Motor Carriers Services, and Deputy 


Commissioner LaRosa of the Bureau of Aeronautics. The entire 


committee analyzed alt of the proposals. Ford was unanimously 
selected to provide the design, construction, construction 
inspection, system testing and checkout of the proposed unit; 
and as a part of the contract, it agreed to operate the svst<*m 
for one year and to teach state employees to maintain, oper¬ 


ate and carry on thereafter. The design and construction was 


considered unique and the automation features were covered bv 


twenty or more Ford patents.. It'^eeroed impractical and unwise 
to separate the design and construction, because of the unique 


operational features of the system. (Tr. 222). The guidevav 


within which the cars would travel was elevated and is des¬ 


cribed as being adaptable to. an.urban setting, where the in¬ 


stallation would be elevated,* so as to avoid conflicts with 


existing city facilities. (Plaintiffs' Exhibit 6). The variety 


of systems submitted included some having the capability or 


* •• V 

travelling as fast ns 150 miles per hour, whereas the one 


finally selected travelled at an'average spedd of 30 miles 

• _ t . 

per hour, which cquld be increased with an adaptation to the 
system. (Tr. 250). The selected shuttle system included three 


ntations, the terminal building, the hotel area, and the 

v* • •< 


car parking lot. The easterly end of the 3600-foot guideway 









commenced at ground level, and 2^00 feet of the system con¬ 
sisted of elevated guideway.. Commissioner Shugrue stated that 
the project might have qualified for federal funds as a dem¬ 
onstration project, but no such funds were then available. 
(Tr. 205-8). He did not know whether or not the State De¬ 
partment of Transportation was eligible for Federal Urban 
Mass Transportation Funds for such a project after March, 

1973. He admitted that the department did withdraw an appli¬ 
cation for federal funds to prepare a Master Plan at Bradley 
Airport in the fall of 1973, but the reason was not to evade 
the requirement of an environmental impact report for this 

proje t. (Tr. 238-241). « 

• * 

It is presently estimated that 2.5 million passengers 
presently use the Bradley Airport; each year for travel; and 
an additional 7.5 million well-wishers travel there to see 


friends or acquaintances at chi) time of their flight de¬ 
parture or deplaning,' making a tcjtal of 10 million patrons 
a year. (Tr. 219). It was agreed by the' Contnissioner of the 
Department of State Transportation that this pilot program 
would provide a real opportunity,^ test public appraisal 
of this method of transportation/* • 

The plaintiffs claim that when this project war. planned 
*nd a ^ r ° Vcd * «*. State was aware that area traffic strategies 
would likely be imposed to reduce automobile traffic at least 
207. in the capitol region by 1975.. (Tr. 340-343); and that 
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‘his project would aggravate th . co „ dltl „„ „ y brI „ glng m 

'° " 11110 " ’“>*« —‘O the airport .otatloo. 

I ! <tr. 345). The glcring we.knees In the plaintiff,. , w „ c 

I is that this is the estimated patronage already using Bradley 
| Airport, without the exl.tenee of the proposed "People Mover" 
•nd prior to the construction of the newly planned par ki„s 
lar. To what extent. If any,'traffic volume night be Increased 
1 - very speculative, to say the least. It Is the existing ro . 
‘ronng. to when the State would .jxpos. this new node ol travel 
SO that an evaluation of It. actual public acceptance can 
he determined for future urban purposes. 

On August 24, .1973, the. Scat. Department of Transporta- 
tlon requested the approval of said project by the State Bond- 
lag Commission, at a cost not ...exceed 4.5 dllion 
The submission Included tho "express finding" of the Com¬ 
moner a. to the need for the project,' (Plaintiffs • Exhibit 9 ) 
•s required In Conn..Con. State SS 13b-34, 13 b-35. When the 
conwlsslon approved the projaic^. Augu.t 23 . , 973 . Executive 
order No. Nlnct.cn relating to energy efficiency (P, 

Exhibit 15) had not been Issued (October 2 , 1973, and was not 
a factor In It. decision. (Tr..'2^7-4,. The Bonding Commlssson 
approved a resolution authorising the projeet and provided 
therein, pursuant to Conn. Cen. Set. S 16-339. that payments 

r0 “’ d ' C r '° ’ alternative source*, namely, the Public Service 
T.x fund, the of band. oc bo „ d .„ ell gh< . 

■ethod to be eubsequently decided by the C„m,.n., 

1 " lH ' “Mill.4| 


■ • * • ■ W- .."fKivUM —- v . , 


I • 
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The Attorney Gcner.l spproved the document, to form; 
and Aaslstant Attorney Ceneral Klchuk represented to the 
Court that this meant, that a, far a, legality vs. coneerned, 
it va, proper and within the law. (T r. 261 - 2 ). ^ nowly , p . 
pointed Commissioner Bum, gave final approval to the project 
<Tr. 318-9) and a design and construction contract was then 
executed on November 15. 1973. with Ford. Work was commenced 
imedlately and continues to the'present time. 

31.e contract provided that It could be cancelled at the 
convenience of the State or for non-performance of the agree- 
m-nc. However, If It was terminated for the State's convcn- 
| lence, the latter would be subject,to a termination claim by 
the manufacturer, covering Ford's outstanding contract com¬ 
mitments In addition to expenditure costs Co dace, (Tr. 8S). 

At the time r' the hearing, 578,000 hod already been » P e„, 

| up to February 26, 1974; and 15.,7. of the work which .., 

the 578,000 figure was billable ,s of March 22, 1974. In the 
total amount of $302,000. (Tr. 97). 

. . k\. 

\ l 

* * . . ? • t*. 

, keEal DlflCllceirtr. 

* * « * 

Court Win first .Iftout and consider the ledcra, 
•tatutory and constitutional issues r.ised by the plaintiffs 
They argue that the defendants are obligated under the Cover- 
oofs Executive Order. No. sixteen. (Plaintiff,' Exhlblt 7 , 


9 • - *' } * |•» 


■ f 7> '*+*0T*4m*"*m 

\ t - m- '» 4 — - 












-evaiuario 

rr " noor,,in8 tMs project - * —*«« ~ 

6 “ PPr °- Val ~ “» -*•*— *™u of . eonstrue- 
«- -tract. They cltln that' the Se.ee coated itsall eo 

thle Policy pareuane to federal V f .tut. 23 0 . s . c . , 10 , (h) 

' t ' 1? “ aCtU,11)r "***«* Secretary „ f Transpor- 

tatlon, after consultation witri 

Wlth ^’appropriate federal and 

| ,tatc -ffleiele, to sub-le to Co nS reee for approval, and 

! r^e" Pr °" Ul8ate rU-W. to .11 proposed 

federal-aid highway projects. .The,a Suldcllu.e are designed 

“ faU 'i * >*«m. adverse ecooo- 

10 C> ° oclal and environmental effects relating 

• • , ■ 8 relat *ng to any proposed 

P oject on any federal-aid system " nnH 

, system,, and are to apply C o "all 

Ptoposed projects withWto; Palana. epetlntatlooa. 

2 a " tPPtooed" by the'Secreeary of T r,„sportatlo„ r 

State Of Connecticut has WappUed for any federal 

Pr ° jSCt bel "S Chanensed, therefore there arises 
no basis for applying thle feder.Vct.tutc, , lo 9 «,,. 

attempt ec bolster the plaintiffs, legal claims. 

On June 1 , 1973 , pursuant to '23 U.s.c. $ 109(h), the 

oretary of Transportation promulgated Policy and Procedure I 
Memorandum 90-4 (PrM 90-41 u w ’ 

' 90 4)> •' Mch "T^ted each state highway 

acency to develop an "Action vi <i- 

, w t ; l0n Plan - d «cribing the "proersse, 

*" the <’->»n»nt of Fed.r.l-d.d hlgh-ay 
projects." (PrH para . 6(t)> Connecticut thereupon 










r 


- 15 - 


developed end submitted e Plen o£ Action for Connecticut'. ! 

Environmental Responsibility (PACER) . (Plaintiffs. Exhibit ' 

8 A) This „as approved bp the Governor and the Regional High- 
| way Administrator on October 5 , 1973 . 

PACER does make reference to Executive Order Ho. Sixteen 
but there Is nothing therein uhlc„ establishes an, contractu.,! 
relationship betvoen the state'and federal sovereignties, 
vhlch guarantees Connecticut's eligibility for federal fund- 
<Ag of present or future projects.'zt Is nothing more than an 
"Action Plan," uhleh sets forth state policy. It does not oh- ' 
ligate the federal government to commit funds fnfnny Conner- ! 
tleut hlghoay or other project; Several courts have considered' 
the Issue, at chat precise point a particular state project 
become, sufficiently "federnllsed" to become subject to the 

requirements of fedora, environmental legislation. Jnmesjiver 

nnd^K anawha Canal Parka Tnn i 

~ --*— - nc ' v ‘ Richmo n d Metropo lita n A-.ith or- 

lEl, 159 F.Supp. 611 (E.D. Vi. 197.1); U Rasa .. ~ 

111 F.Supp. 221 (E.D. Cal. 1971); and Sierra .. 

151 F.Supp. 1002 (E.D. Cal. 1972). None of these cases 
any real relevance here, becouso the Initial prerequlsi tes 
»f a specific project for uhleh federal funds have been or 
may be applied for are lacking; Since this project Is solely 
state funded, there Is no obligation upon the State ot Con¬ 
necticut requiring such an envlropmant.l evaluation as mat¬ 
ter of federal etafutory law; and it la upon this Infer 


*" .r.f '**&*?* •'&***' '•XKfTUtrm'T* • r ■ 
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concept that the plaintiffs' assertion of federal jurisdic¬ 
tion in this Court must fail. 

Executive Order Ho. Sixteen, (Plaintiffs’ Exhibit 7) 
states in part: 

"(1) That each state department, institution 
or agency shall review its policies and rrac- 
“ CC ® to | nsure that they are consistent with 
the State s environmental policy set forth at 
Sectirn 22a-l of the General Statutes." 

• • • • , *•' 

# . » ( 

"6) Tl.at evaluations required by this Order 
shall be in lccordance with guid elines to be 
E roaiulgated by th e Governor ." (emphasis added). 

No official guidelines or standards have ever been established 
or promulgated by the Governor, os prescribed by said Executive 
Order to make it operative. (Tr. 116-123). While the plain¬ 
tiffs would arsert that the Order' takes effect immediately 
notwithstanding the absence of guidelines, the Court finds 
that such a conclusion is not legally tenable. Absent the es¬ 
tablishment of standards for "enforcement purposes, the Execu¬ 
tive Order becomes liken unto on empty husk or an illusion. 

For purposes of effective administrative relief, it is a legal 
nullity and is incapable of judicial enforcement. Public Act 
73-362, approved June 22, 1973, will become effective Febru¬ 
ary 1, 1975. It requires the preparation and filing of en¬ 
vironmental impact statements on all state projects affecting 
the environment and will ultimately replace Executive Ord ,r 
No. Sixteen. (Tr. 225-8). Connecticut, in the meantime, until 







* 

r St ” nd,rdl “ flUd - -r —t*. , MI . uw pcoJccts 

:r s ° uiy ^ t ; 

' reWlr ^"«- <«-«*«.■ Ulbl. BA. at 22) 

c — st - ee the p " ject —*— 

£ ° r fedml . ■« f-U b. s„ bj oot to t„o 

’ ° f padera * .nnvlronmental avatat.oo 

thC " T h * 9 ~ *~**~'*\U, and „ as ratal ln the 
CaSfi ° f 

There the court said: —*—• 


i. V ' 


; b r t£t\l h ‘ b l Wtouwa. 

not'XXT! p P r r “L 9 \ S ' l \*°“ 

no federal partlcipitlon^"^ b ° federal where 
This is so even ifl! had ever taken place. 

« S? 8 f ' d "‘ 1 Pd " da ui. fcg^S’SJ F X. ‘ 

It „ WCn “ fed '" 1 1. tM, proioct. 

““ "°‘ ” PP ° ar « «•* Kaatcr Plan for n r0llloy 

h tIOn "’ AltP0 " fU ° d “° VCt01 ‘ 8 »‘ <*• »<>• tat.. 

“ «*t no fedoral tad., or federal approvai. oor has lt 

" f£derai ° Pti ° n f ° r 1* a PPHcation for 

ral funds to pay out this contract. Therefore, federal 

environmental law requires no'environmental impact statement, 

onnltion precedent to the project's construction 

-C plaintiffs have aLo triad ro taoKe fodoral 3u rta 

‘ ^ ChP CU1 ““ -** Pulsions of the Ctan Air 

:r : 7 °' >■ ~ 

‘jnl fs that the several states 

tee mUnt nppt national sla.,.I.M,i, 


* * f 


'. { Tl.v« 








,Ja ^ , ' ltbln “ fe ” Under s 109 o£ the Act 

« U.o.c. , 18570-4, the Administrator ro,„irod „ ^ 
. S.te national prWy ambient , u . 1Uy st „ dords ^ ^ 
tlonal secondary ^ aic ,„. llty sta „ d „ ds ^ ^ 

| tiffs argue that thl. Court has' Jurisdiction, because the 

defendants are proceeding "„s if the Cle.n Air Act were never 
passed by Congress." ' 

The federal statute on vhlch they would rely, 42 u.s.c. 

’ t857h-2(a) provides in pertinent part: 

actio; ;n f Ms y o™ r behau!. CO '” C ”" S * Clv11 

to ( ^ °fJrou“L p :??A)-.; • £°, is aiia ^- 

rctpcct^o ^ isaraAitS 1 : r 1 : 1 '... 

Jurisdiction to grant relief cannot be founded on the f„«- 
golng statutory provision, for the obvious reason that there 
it no emission standard ., alon no* in effect Con- 

noetic,it and the statutory policy embodied Conn. Con. 

St °t' 5 "“- 1 “d”" provide one. Slrlrensjlssoe„ r 

£corgetown_v . _ Washington , 3,0 F,Supp. 1101. 1 10 7 ( D . D . c . ' 

1974); Wuillamev w»rhi ic „ 

-Z-f^rbUn, 364 F.Supp. 237> ^ ^ 

1973). , 

Wille the Cle.n Air Act may afford standing the 
plaintiffs to have their alleged violation of „ leg.,,, „ r „. 
rented interest adjudicated, the, have no means to effect „„ 
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flb ” nt ehe promulgation of statutorily „ forcc 
•bio standards. , c . l8 » lthln . thf a<tolnlst „ tlve plmnlng 

requirements o£ the federal government to decline the ap¬ 
proval of future federally funded projects for Connecticut 

until such time as the State has promulgated its own stand- 
ards. 


. *- 

“■ hISt0ty <! f C »"^tlcuf, efforts to comply „,th th, 
Clean Air Act refutes the Plaintiff.. ...onion that th. 

*“■ h “ fUUn " d environmental controls. 1„ March 

1911. pursuant to 42 „. S .o. , JLB37.-5. Connecticut submitted 
•u implementation plan which' Indicated that no additional 
regulation of automobilo traffic’ mould he needed to attain 
atlonal standard for automobile caused pollutants. Tha- 

plan mas accepted by the Administrator of the environ.. 

Protection Agency On May 31. 1972. (Tr . In 

1973. homever, Connecticut mas notified that Its plan had 
been found Inaoequate end mould have to be amended to Include 
‘raffle strategies, (Tr. 333)Once filed, these proposed 
transportation control strategies mill probably „ot become 
effective until 1977. (Tr. 340)?) 

The plaintiff, argue that Connecticut should not hove 
gone ahead mlth this project 1 „ light of the cut ic l r .ted 
'magnitude of the tr.fflc str.teglos that It men. have to 
Implement." The plaintiff.. r. U „ pon the _ of Cfl) _ 
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ls „ lspl>cod 

There rhe Court found that vhllc jurlsdlocion „ ld ^ ^ 

28 U ' S - C - S 18 »»-«)<«). It did exist under « „„ 
«»ever. the clreu.steneos of tint ee.e ere dlstl„ c „ ls hsb,o 
from what we have here. 


• » 

In thee ease, a revised traffic control strece 8 y had 
actually been procured by the Environmental Protection 
hdeney <EPA>. lts reflation's provided for a pre-construct .on 
review of hulldl„ g oomploxcs, such as those boln e cha.lented 


The issue presented there was whether the reflations could 


be applied to developments be S u„ 1 „ the hiatus between the 
affective date of the reflations and t M r actual promulf- 


tion. 370 F.Supp. at 1106. 


The Court in that case found: 


exists T/L R “ U ^ tan “ al ^deral question 
1970 ,v 'hether the Clean Air Act of 

quires that the Maloney and Inland 
developments be reviewed during their con¬ 
struction to determine their potentiality 

1 C ? fi With attainment and ma in- 

tenance of the national standards . .» 


But the opinion went on to note that: 


[tjhe (We lacks the evidentiary record 
and scientific expertise necessary to em¬ 
bark on a determination of whethe? the 
P ojects portend a pattern of air pollution" 
of a magnitude that will prevent the Di r L 
tne stand ards by 1977 

.te UTtU SiC3S» 

defendants' projeefs i«^ fro:n 

r d d rj^ ln8 ■ • • flnd W very won rt 'pr t :'‘‘c" 
supj? :“Lor anaseabie s ^ andnrds *" 370 r. 


I - 4 * 1 # *"* W ’♦'**'* *- •»» ' r 

l. -V. :it .:■* ■{ ■ «***»••,**•. 
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[ Sl.a and regulations retired b y federal u „ hod Jt ^ 

| been Issued and had become effective. That la not tbc case 
| horn. Absent such federally r e,ulr.d regulations and stand- 
j «d„ the Court lacks any ba.ia fo .aaart Jurisdiction under 
[ the Clean Mr. Act. The State'. Chief environmental Officer 
Commissioner Baud, when ,uestloned as a ultneas on April 4 ’ 
»74 and ashed If this proposed fnstall.tion violated any ’ 
federal or state la. or regulation, responded: "To my knowl- 
odge It is not violating any State regulations, that we pres- 
ontly have authority over: and ! do not know of any Tedera, 
regulations that It la presently violating." (Tr . 366). 

The plaintiffs' final argent with respect to federal 
Jurisdiction relies on 42 U.S.C. S 1,83 and 28 U.S.C S 1343 
end consists of the broad constitutional claim that plain- 
tif.s have a "state-created property right In , clean and 
healthful environment." which the defendants are destroying 
"Without according them due process of law." The plaintiffs 
admitted Argument presentation that to date no constitutional 
right to a clean environment has been recognised. Indeed, 
the failure of Congress In the national Environments, Poll, . 

“ f ' 9321 et ^ enact 

a proposed provision creating . aubstantlve right to a healtb- 

“ CnVlr0 "” Mt “ 9«cllne to find within nj 
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| type of substantive property rlp . „ 

tiffs r„ ( ‘ 8 , 8 ur 2 cd by the plain- 

u. Cn„ EntI 

•' aPP - 749 > 755 <M. Ark. 197l) . --- 

<51 F.2d mo mo V, V a ^ 2 > anvo_S.idc, 

ercuo th.t th ; ‘ CIr \ l5n) - «- PL.«.«f. 

Frotoc,, , ^ Connecticut E„v Ir o™«„ til 

Protection Act or 197!, Conn. 2o 

«-r ll\TCLZ e ‘T eourt has jurisdlc - 

O.S.C. , 1343 ,. TOCh , Pr ° PCt ' :! ' rl,!htS ' , " dCr 28 

u - s - 538 (ip77 >> 405 

::::—- - -^r.n::rr 

» PA-15 o f the Connecticut Ccpernl Stntutcs provider e s 
I a dec laration of policy, . i es as 

1 uTAsrs. f0 ” d th°„ nd e?r UrM th - ■ - . - 

natural resource , a f ¥ r ’ wa £ vr and otl ur 
and that each person la en t ?M ¥ Conncct ^»L 
tion, preservation and e nh-> tled t0 tho P rote c- 
It is further found and ° f the sa ™- 

the public interest to nrovft^ 0 , that ic is ln 
an adequate remedy to pfo?e’t%K 1 ? ersons with 
othet natural resources from*. the air ’ water and 
tion, impairment or destSction" ■easonablc poll u - 

Section 11.-16 Implement)) thin public pollcp „ y uull ,„. 
t 7 P “ SO " “ ~ - — Superior Court to protect 

Z " “ ‘ PUM1C *““• * ~ *■ pertLt 

> •> 

M 

• • • any person 

in the superior court * nalntaln fln action 
instrumentality or of'X^tV l>l>v 


. * ««* - M -I - . V 

. : • " »/A • //* V*'* ’ * 

■ «- IV;" *, »’ • • ■ , 
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p"bll0^ ? the'«;^ £ ° r P roteccI °n of the 

«so„tes Of tSe .tote'Lr 11 ° th " " at ”»* 
lution State from unreasonable pol¬ 

lution, impairment or destruction." P 


C ° n "* ctlc “ tl >us reflects . growing trend 

**°" E thC StatOS “ a ‘"S thf ’•public trust" doctrine 

a vehicle for* 


I * -- - uvcwtine 

SS a^vehicle for Judicial enforcer of environmental stand. 
‘ CdS ' BlU; tha Statc “Ptutory right of a citizen to sue to 

PnfftVnn <.1_ 


enforce In the at,to court a ..public trust" Is not the type 


of personal property right, which would give this Court Juris 

diction under 28 U.S.C. , 1313. gut even if such a person.! 

property tight did exist, the repord effords no basis for 

plaintiffs’ dels, Of "arbitrary" governmental aetion and lack 
of due process. 


This Court 1, of the opinion that the exercise of fed¬ 
eral Jurisdiction In the present cose would upset the deli¬ 
berate balance, which has been struck between fedora, 
state authority 1, the field of environmental protection 
The procedures by which the People Mover Project was approved 
•ad now claimed to he so arbitrary, as to violate the plain- 
tiffs' rights to ^ue process, might have been tested under 
the provisions of HEPA, If the project bed Involved "major 
federal action." (See 42 ll.S.C. » 4332(2)<C> retiring 
vlronmental Impact Statement), since no federal aetion is 
involved here, it would he ln.pptoptl.te to allow the plaln- 
tlff. to circumvent the limited Jurisdiction created by , hr 
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federal environmental statutes by styling their claim as a 

civil rights action under § 1143. 

In short, the Connecticut Environmental Protection Act 

does nothing to detract from the validity of the conclusion 

reached by the Fourth Circuit in Ely v. Veld e, su£ra: 

"Appellants baldly attempt to stretch rights, 
protected by law against infringement by federal 

! ' on i v to cover the states and their of¬ 

fice™ In disregard of the plainly limited char¬ 
acter of the legislation .... The general con¬ 
cept of conservation and protection of the environ- 
* . _ the recent past, made vast advances, 

5Xi L ^optlon of . . • NEPA and other 

legislation. But without any showing whatever,™ 
are. not tree to lny upon the State .. . . »e 
ligations on constitutional grounds. 4,1 KZd 

at 1139. 

The Court's conclusion is further strengthened by the 
fact that the state law has specified adequate due process 
procedure, Including both judicial and administrative review, 
which would appear to encompass precisely the type ol action 
-„c plaintiffs seek to accomplish. It Is not lor a federal 
court to intrude on this procedure or to engage 1" <*« dc ’j- / 
cate balancing of Interests called lor by the state statute. 

This Court In exercising Us discretion will refrain 
from ruling upon the Issues of state law raised In this ease 
because absent the Court's finding substantive federal statu 
tory and constitutional Issues, pendent jurisdiction should 
not be exercised. 
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* a " d flrnos, 

2-“2Sf^£,*SS t S S\E3£ j 
to .p°r/n«ruS 's t 'E”t boimd 

J«aai. >»* #.s. 6/,. Saoiiffrafeiffeh* 

tate law should be avoided both as a ittor 

MrM"‘ t V nd t0 protaote justice between the 
roArft S> / procurin e for them a surer-footed 
reading of applicable law. Certainly if rhn 
federal claims are dismissed befo« trialeven 
ToTst til ^ S “ bst f n “ al in a Jurisdictional ‘ 
well •’ mLS v m3 Sh0Uld be dismissed as 
0975) il ^ aS - Haykcr8 V - Rtbb 383 U.S. 715, 726 


Also see, Leather's necr t,-.,. 

--- luc • v » S.S. Mormaclynx . 451 F.2d 

800, 811 (2d Cir. 1971). 


Paced at Hartford, Connecticut, this 23rd day of 
July, 1974. 
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WO Court find, „„ rocson or need to retain jurirdlc- 
tloo of this case to further develop end ltclj.ee the Issues 
raised. See, Betl onulde /fansoments. Tne p ?>J 

(4th Clr. 1971). According, the plaintiffs' complaint 
I» dismissed for not etetlnj . claim upon uhleh re]let can 

he eronted, as provided under Rule 12(b)(6). Fed. R. civ. r. 
SO ORDERED. ... 
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33.34. ““ S '«« ^p„ tacnt of £1^- CJJH, 
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3M F.Supp, 23J . 240 (D 

Itl , . . 


contentions concern 

52r: asr^Wsr 2 ?.:* r- 

in maintaining pSlluti^Vinterest, se 

P ^ntif fs , J air. ifc These 

cient standing to secure th/ possess suffi- 
per forum can, however h k % 3 C0urc as a pro- 
rcading of the po u C y ’ descried from a 

Clean Air Act itself - if pur P oses of t ho 

^J^alhJ2e^ 0 oment £~r —' >»22«»Jk_ Core 
^27 (2d Cir. 1968)^395 F.2d 920 f 
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STATE OF CONNECTICUT 
BY HIS EXCELLENCY 
THOMAS J. MESKILL 
GOVERNOR 

EXECUTIVE ORDER NO. SIXTEEN 


WHEREAS, it is the policy of the State of Connecticut to conserve, 

improve and protect its natural resources and environment and to control 

air, land and water pollution in order to enhance the health, safety and 

welfare of the people of the state, and 

WHEREAS, it is the policy of the state to improve and coordinate 

the environmental plans, functions, powers and programs of the slate; and 
WHEREAS, it is the policy of the state to manage the ba.Tc 
resources of air, land and water to the end that the state may fulfill its 
responsibility as trustee of the environment for the present and future 

generations; 

NOW THEREFORE, I, Thomas J. Meskill, by virtue of the 
authority vested in me by the Constitution and the General Statutes and in 
furtherance of the policy set forth at Section 22a-1, Connecticut General 
Statutes, Revision of 1971, do hereby Order and Direct: 

1. That each state department, institution or agency 
shall review its policies and practices to insure that 
they are consistent with the State's environmental 
policy set forth at Section 22a-l of the General Statutes; 




2. That each state department, institution or agency 
responsible for the primary recommendation or initiation 
of actions which may significantly affect the environment 
shall in the case of each such action make a written 
evaluation of: 

a. The consequences of the proposed action to the 
environment, including primary and secondary 
impacts on ecological systems; 

b. Adverse environmental effects which cannot be 
avoided and irreversible and irrctricvalbe commitments 
of resources should the proposal be implemented; 

c. Alternatives to the proponed action. 

3. That each evaluation required by Paragraph 2 shall 
include an analysis relating the costs and benefits of the 
proposal over the short term to the costs and benefits ovc»' 
the long term; 

4. That actions which may significantly affect the environ¬ 
ment shall include those projects directly undertaken by 
state departments, institutions or agencies, or funded in 
whole or in part by the state, which could have a major 
impact on the state's land, water, air or other environ¬ 
mental resources, or could serve short term to the 
disadvantage of long-term environmental goals; 

5. That evaluations required by Paragraph 2 need not 
be prepared tor projects for which environmental 











laws or regulations, provided that all such statements 
shall be considered and reviewed as if they were prepared 
under this Order; 


6. That evaluations^ required by this Order shall be in 

/ ‘ . _ 
accordance wjth guidelines to be promulgated by the Govcrnoi , 

7. That evaluations required by this Order and cn •-on- 
mental statements otherwise required and prepared 
subsequent to this Order shall be submitted for comment 
and review to the Connecticut Council on Environmental 
Quality, the Department of Environmental Protection, and such 
other agencies an the guidelines may require, and these 
comments shall be forwarded to the State Planning Council; 


and 

8. That the State Planning Council, or an appropriate 
subcommittee thereof, shall review all such evaluations 
and statements, together with the comments thereon, and 
shall make a written recommendation to the Governor 


.'«•» • i .’ ■ / ' 

■'•v 

< r 

vv •\V'7 regarding the proposed state action. 

’■v-av.t. 




xrr~. . | px 

•- y i\ s 1 ') 9. This Order shall take effect immediately. 

* s/xk s? . /y 


s'/. VA S 


*VV- xJft'A ( 


/ 






GOVE Hi'.'OR 

V 


Filed this t/J-' day of October, 1972. 









UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


7 fy> 


CONNECTICUT TRANSPORTATION COALITION, 
STATE OF CONNECTICUT NATIONAL ASSOCI- 
ATION FOR THE AD w'.LCEMLJT Or COLO. '.D 
FEOl'LE CONFERENCE OF RRANCilES, CONNECT 
ICUT RIVER ECOLOGY ACTION CORPORATION, 
and Cl LYR LOTTE KITONSKl, TUCK'AS SHARP- 
LESS, LEI I ANDRE'..'S for themselves and 
all others similarly situated 


THOMAS J. KESNJL'., GOVERNOR OK THE 
STATE OF CONNECTICUT, dOSEi'.-I EVENS, 
coiriissioNER of tee detart;tint of 

TRANSPORTATION OF Villi STATE OF CON¬ 
NECTICUT, AND NATHAN AGOSTINELLI, 
COMPTROLLER OF THE STATE OF CONNKT- 
1CUT 


JUDGMENT 

This cause came on for hearing by the Court, T. Emmet 
Cl n vie, r ief Judge, presiding, on Plaintiff's Motion for In¬ 
junctive Relief and Defendant's Motion to Dismiss the Complaint, 
and the Court: having filed its ruling on July 23, 197^ denying 
Injunctive Relief and dismissing, the Complaint for failure to 
state a claim upon which relief can he granted. 

Accordingly, it is hereby ORDERED, ADJUDGED and DECREED 
that the plaintiffs take nothing; that the complaint be nnc. is 
h u-eby dismissed and that Lhc defendants recover the costs 
of action. 

Dated at Now Haven, Connecticut this 30th day of July, 

197 A. 
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Cl< : -, Uuit 1 States District t,urt 
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PROCEEDINGS 


Dat4 C; 
Jud^(o«r.l 


1 # Complaint flle'l, __ ___ ____1..I_ 

OR DER lo iijow CAUSEJ/HX FREIJMIIJARY IHJUCTION SHOULD-BOOL BE I£SUED,_m*d- 

ClarJe, J. m 3/13/7*1. ... AttiJGtcd copies of ORDER and copies of_cpniplaint handed- 

to Marshal for service upon respondents...(Hearing on 3/19/7*0--- 

2* .Appearance of Clement J. Kichuk entered for thr ee defen dants._ 

_IEARIEG on Preliminary. Injunction-to te heard.on H/2/74.-- 

3, Marshal' s return snowing scrvl: e on defendants,__ •_ 

H, notice of Motion and Motion to. .Dismiss Corn?!aint filed.___.... .1_ 

~*5,_ Brief of Defendants in Support.of Motion to_Dismiss.__ ... 1_ 

~q, notice of Motion & Motion.to Quash Subpoena .filed by Atty for Meskill. j_ 

HEARTHS on Order to Show cause why preliminary. injunction should not - 

be issued 7 Motion to Quash subpoena GRANTED. Hearing on ration to dismiss*. . - 

Judrnent reserved on.motion _to dismiss. Two Pltf.. v.1 tnesses ' sworn.and.testifit- 

Exhib its. 1 . P, 3,.h, h 5 filed. , court.r-djourr^-u at 5:05 until tomorrow., at 10, : - 

_HPARU:G. COiTTTTPJES on_ Order. to.Show .cause. One Pltf_witness svorn. and -- 

test ified. Pitf. exhibits 7, &-B, 9, .10, 10 A.filed. Def .-Exhibi t A . f iled! 

Case co ntinu ed to tomorrow at 10:00a m. _ ____ |- 

KFARTTM Oil ORDER TO. SHOW CAUSE C01JTTTIUES Pltf,. witness,_J. _F_£hu«ruc.;_ 

previously sworn “re sun® r>" >»t a ivi~end. continues tertimony.. Six (6) Plaintiff Ls__ I_ 

witnesses sworn and testified, Pltf, exhibits 11 ,.12, 13, l!*, 15> Jo, If, and— j 
18 filed, Defendants exhibits, B, 0, D, E, P, and Q filed. Atty Mayor renews ..oh , : .cctio< 

Motion to quarti . HO WJLTir,. Brief:? to be filed by Pltf. cn U/]2./7!» r.r.d by DEF. !. 

on U/?5/yU, Bequest denied on Atty Mayor application to reconsider ruling.On _ 

motion to Quash, Court adjourned, at 4:5Q.uni.il .tomorrow, at 10:00 a.ri, .. - 

COI TFnnrpp HKARTKO for purpose of Exhibit 18* . Pltf. witness J.. Shugrue - 

resumes stand'.and'. t,esties,..one def. witness sworn end testified.- - - 

YPlaintiff' 8 Memorandum in Sun-po rt of Their Motion for Preliminary_ __ 

Injun ctio n filed. _ __ _ __ . _ __ _ 

8. Re quest for Extension o f T ime to Pile Brief is extended .to s/lO^ .GBAh'iP!) _ .. 

pinrie. T,m5-7-7U Copies, mailcd__to counsel. __ ___ 

o Defendants Proposed Findinrs of Fact—and Conclusions of Lr.v. filed* _-- 

idJPr?nscript of of Hearings of. M?, 3,4 *.n, 1074 filed. or**rbcr, P. . -- 

]0 Rulin T on Plaintiffs' Motion for Injunctive Belief and Defendants (DIS. SSEI 

[Motion to Dismiss, filed. Cl nri.e, J. m_7.-25-74. Copies mailed to counsel _of. record.,.. 

11 , jUDGMuff "entered t Mnrkqvski, C, n7-3 0-74. Copies railed..tq.counsel. of—record. 
IP. Hot ice of. Appeal Xilcd* Copies of notice end docket silled to ::cw.h r -,y... . 
_c:U the U.S. Court .of Appeals wad Atty. General mid to Atty. Mayor, Civilian'., - .cut.J 

ic rss C Lb, icoiled to counsel. - - —- - 

13*.„Boni for Costs, filed...... - - 

File called to Kew ih.ven,___ ____— 
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